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TCORRUELLA, Chi ef Judge. Wen appel | ant Carol yn Pari - Fasano' s
| ong-termdi sability benefits were term nated by appel lee | TT Hartford
Li f e and Acci dent | nsurance Conpany ("appel | ee” or "I TT Hartford"), she
brought suit infederal district court allegingthat thetermnation of
her benefits viol ated t he Enpl oyee Retirenent | ncome Security Act of
1974 ("ERISA"), 29 U.S.C. 8§ 1132 (a)(1)(B) (1994). The parties
subm tted cross-notions for sunmary judgnment, and a magi strate j udge
recommended t hat appel | ee' s noti on be grant ed and appel |l ant' s noti on
deni ed. The nagi strate judge's reconmmendati on was adopted by t he
district court, and judgnment was entered in favor of appellee. On
appeal, we affirmthe grant of summary judgment.
| . Background

Appel | ant was an enpl oyee of t he Rhode | sl and Group Heal th
Associ ation, Inc. ("RIGHA") and was covered under a group disability
i nsurance plan issued to RIGHA by appellee ITT Hartford. Wile
enpl oyed at R GHA, appel | ant began to suffer fromdegenerative cervi cal
di sc di sease and bi |l ateral carpal tunnel syndrone, whi ch caused her a
great deal of pai n and sonetinmes prevented her fromsl eeping. 1n 1990,
appel | ant successfully applied for disability benefits under RIGHA' s
i nsurance pl an, and she recei ved t hose benefits continuously until
February of 1996.

| n January of 1996, appellant's clai mwas subm tted for

periodi c revi ewby a physici an at appel | ee' s request. The revi ew ng
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physi ci an determ ned t hat, al t hough appel l ant' s di sability was well
docunent ed bet ween 1990 and 1994, t he data di d not support a findi ng of
ongoi ng total disability! as of February of 1994. Based on that
prelimnary determ nation and on a suggestion by appellant's own
t reati ng physici an that an i ndependent nmedi cal exam nation ("I ME") be
schedul ed, appell ee arranged for an | MEto be conducted t hrough an
i ndependent group cal |l ed Fi rst Choi ce Sol utions. Appellee contacted
appel I ant by tel ephone on January 17, 1996, and i nforned her of the
need to undergo an | ME.

However, on January 24, 1996, appel | ee was i nf orned by Fi r st
Choi ce Sol utions that appellant had declined to undergo the | ME.
Appel lee imedi ately sent aletter to the appel | ant expl ai ni ng t hat her
benefits would be term nated i f she did not schedule an I MEw t hin
thirty days.

Anotein appellee' s files dated March 4, 1996 i ndi cat es t hat
appel I ant had not yet schedul ed an | ME as of that date. Aletter dated
March 5, 1996 was then sent to appellant inform ng her that her

benefits were being term nated retroactively as of February 1, 1996.

! The planincluded two definitions of "totally disabled." Duringthe
elimnation periodandthe foll owi ng 57 nonths, the termneant that the
cl ai mant was "prevented by Disability fromdoing all the materi al and
substantial duties of [her] own occupation.” However, after that
initial period, "totally disabled" required that the cl ai mant be
"prevent ed by Disability fromdoi ng any occupati on or work for which
you are or coul d becone qualifiedby: (1) training; (2) education; or
(3) experience.”
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The l etter set forth appellant’'s right to pursue aninternal appeal,
whi ch she did by neans of a May 1, 1996 |l etter i n which she deni ed
havi ng refused to undergo an | ME.

Appel | ant did eventually submt toan | MEon July 29, 1996,
whi ch was conduct ed by Dr. Jerrol d Rosenberg. Dr. Rosenberg concl uded
that there was "little clinical evidence to support a physical
disability fromher jobat this point. . . . Physically | believethat
theonlylimtations required for her toreturnto work woul d be on
lifting [nore than] 20 pounds.” Dr. Rosenberg' s report was sent to
appel l ant' s treating physician, Dr. Calvo, with arequest for comrents,
on Sept enber 9, 1996; no response was recei ved. A second request was
sent i n Decenber of 1996. When Dr. Cal vo responded to that second
request on January 4, 1997, he disagreed with Dr. Rosenberg's
concl usions, contending primarily that they were not credi bl e absent a
physi cal exam nati on. Appell ee requested el aboration, but none was
forthcom ng.

Appel l ee declinedto overturnits term nation of appellant's
benefits, and appellant filed this action on Novenber 20, 1997,
all egingthat thetermnation of her benefits violated ERI SA, 29 U. S. C
§ 1132(a)(1)(B). Duringtheensuinglitigation, the parties agreedto
resubmt appellant's claimto a cl ai ns exam ner for reconsi deration of
whet her term nati on was appropriate. This reconsiderationincludeda

revi ew by an ort hopedi ¢ surgeon who concl uded t hat appel | ant coul d have
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returned towork in February of 1996 with the restrictions that her job
not require prolonged repetitive neck novenents nor that shelift nore
than fifteen pounds. In a Decenmber 15, 1998 | etter to appellant's
counsel, the clainms exam ner concluded that the evidence did not
support a findingthat appellant continuedto be "totally disabl ed”
under the plan. Appel |l ant agai n avai |l ed hersel f of appel | ee' s i nternal
appeal process, but her appeal was denied by | etter on January 22,
1999.

The parties thenresunmed litigation. Anmagistrate judge,
upon consi deration of the parties' cross-notions for sumary j udgnent,
recommended tothe district court that summary j udgnment be granted in
favor of ITT Hartford. The district court adopted t hat reconmendati on,
and appel | ant nowchal | enges the entry of sunmary j udgnent di sm ssi ng
her ERI SA cl aim
1. Law and Application

A. Standard of Reviewof Anlnsurer's Benefits Eligibility
Det erm nati on

The first issue disputed by the parties is whether the |l ower
court appliedthe correct standardinits reviewof ITT Hartford's
decisionto term nate appellant’'s disability benefits. Appellant

argues that the applicabl e standard i s one of "reasonabl eness, " rat her
than the "arbitrary and capri ci ous" standard appl i ed by the | ower court

and advocated on appeal by the appell ee.



As t he magi strate's reconmendation correctly noted, the

Suprene Court heldinFirestone Tire & Rubber Co. v. Bruch, 489 U. S.

101, 115 (1989), that an insurer's term nation decision will be
revi ewed under a deferential arbitrary and capri ci ous standard wher e,
as here, the | anguage of the underlying pl an reserves di scretiontothe

insurer in determning eligibility for benefits. See also Doe v.

Travelers Insur. Co., 167 F. 3d 53, 56-57 (1st Cir. 1999). However, the

Court in Firestone al so suggested that, where a plan's fiduciary

operates under a "conflict of interest,” the review ng court should
consi der that conflict inits determ nation of whether the fiduciary

abused the di scretionvestedinit by the plan. See Firestone, 489

U.S. at 115; Doe, 167 F. 3d at 57. The courts of appeal s have since
differed sonewhat intheir interpretation of that suggestion. See Doe,
167 F.3d at 57 & n.2 (collecting cases).

This Grcuit first addressed the | evel of revi ewappropriate
for an insurer's benefit eligibility determ nation under these

circunmst ances inDoyle v. Paul Revere Life Il nsurance Co., 144 F. 3d 181

(1st Cir. 1998). There we noted that an i nsurer does have a confli ct
of sortswhenafindingof eligibility neans that the insurer will have
t o pay benefits out of its own pocket, although we al so noted that the
mar ket presents conpetingincentivestotheinsurer that substantially
m nimze the apparent conflict. Seeid. at 184. Noting the di vergence

of approaches taken by t he ot her courts of appeal s, we announced t hat
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our own standard under such circunstances woul d "adher[e] to the
arbitrary and capricious principle, with special enphasis on
reasonabl eness, but with the burden on the cl ai mant to showt hat the
[insurer's] decision was inproperly nmotivated." |d.

I n Doe v. Travel ers I nsurance Co., 167 F. 3d 53 (1st Cir.

1999), we reiterated nuch of what was stated i nDoyl e. However, we
expressed some skepti ci smabout t he hel pful ness of a formul ai c approach
to this standard of review question, stating:
It seems to us that the requirenment that
Travel ers' deci sion be "reasonabl e" i s the basic
touchstone in a case of this kind and that fine
gradations in phrasing are as likely to
conplicate as to refine the standard. The
essential requirenment of reasonabl eness has
substantial biteitself where, as here, we are
concerned with a specific treatnment deci sion
based on nedical criteria and not sonme broad
i ssue of public policy.
ld. at 57. It isDoe' s enphasi s on reasonabl eness that t he appel | ant
argues supports aless deferential reviewof the term nation deci sion
than the arbitrary and capri ci ous standard appl i ed by the | ower court.
We conclude that the district court applied the proper
standard inrejecting appellant's ERI SAclaim The Suprene Court made
clear inEirestone that, where aninsurance plan grants discretionto
the insurer to determine eligibility for benefits, the insurer's

decisions will generally be reviewed only for an abuse of that

discretion. See Firestone, 489 U. S. at 115. W have sincereferredto




such abuse of discretion review in this context as applying an
arbitrary and capri cious standard, see Doyl e, 144 F. 3d at 184, whi ch
may have creat ed sonme conf usi on despite t he functi onal equi val ence of
the two standards. We did not intend such reference to alter the
st andard of revi ewprescribed by the Suprene Court inFirestone. Nor
did we intend such an alteration in Doe when we focused on the
reasonabl eness aspect of our revi ewwhen potential conflicts of the
sort invol ved here are present. See Doe, 167 F.3d at 57. Rather, we
i ntended nerely torecogni ze that, inorder tofindthat aninsurer had
abused its discretion under the contract, we woul d have t o concl ude
that theinsurer'seligibility determ nation was unreasonableinlight
of theinformation availabletoit. In other words, an unreasonabl e
det ermi nati on woul d necessarily constitute an abuse of di scretion, and
a reasonabl e determ nati on necessarily would not. Furthernore, in both
Doyl e and Doe, we took into account the potential for conflict in
consi deri ng whet her the i nsurer's deci sion had strayed outsi de t he
bounds of reasonabl eness t o becone an abuse of discretion. See Doyl e,
144 F.3d at 184; Doe, 167 F.3d at 57.

Inthis case, thelower court properly tracked our gui dance

i n Doyl e and Doe. The court adhered to the arbitrary and capri ci ous

st andard established by the Supreme Court in Firestone, and al so
correctly followed Doyle and Doe by (1) recognizing that the

r easonabl eness of the i nsurer's deci sion determ nes whet her or not it
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constituted an abuse of the di scretion vestedintheinsurer bythe
pl an and (2) further recognizing that the possible existence of a
conflict of interest woul d necessarily affect the court's determ nation
of what was reasonabl e conduct by t he i nsurer under the circunstances.
The court correctly i nquired whether the circunstances i ndi cated an
i nproper notivationonthe part of I TT Hartford and, findi ng no such
i npropriety, proceeded to sinply ensure that the term nati on deci sion
was not objectively unreasonableinlight of the avail abl e evi dence.
Thi s approach was preci sel y what was required by the case | aw, and we
affirmit as an exanpl e to ot her courts consi deri ng ERI SA cl ai ns of

this type.
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B. Appellant's Argunments on the Merits

Appel l ant' s argunments on the nerits al so fail to persuade us
t hat summary j udgnment was not appropriate. W agree with the | ower
court that, as a matter of law, the term nation of appellant's
disability benefits did not violate ERI SA.

1. Appellant's Social Security Dsability Litigation And

Ot her Prior Medical Evidence

Appel lant's first argunment is that the lower court erredin
findi ng no ERI SA vi ol ati on because she has been col | ecti ng Soci al
Security disability benefits since 1990 based on t he sane disability
for which she received benefits fromappell ee up until February of
1996. She argues that this denonstrates the unreasonabl eness of
appellee's noneligibility determ nation.

Appel l ant's argunent falls short of the mark, for two
princi pal reasons. First, we have bef ore suggest ed and t oday hol d t hat
benefits eligibility determ nations by the Social Security
Adm ni stration are not bindingondisabilityinsurers. See Doyle, 144
F.3d at 186 n.4. Thecriteriafor determningeligibility for Soci al
Security disability benefits are substantively different thanthe

criteriaestablished by many i nsurance pl ans, includingthe planin

this case. See generally 42 U. S.C. 88 416(i), 423(d). Consequently,
al t hough arel ated Soci al Security benefits decision m ght be rel evant

toaninsurer's eligibility determ nation, it should not be given
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controlling wei ght except perhaps in the rare case in which the
statutory criteria are identical tothecriteriaset forthinthe
i nsurance pl an.

Second, and nore i nportant inthis case, the concl usions
reached i n appellant's social security litigation date from1992.
Appel | ee does not contest that appel |l ant was di sabl ed at that tinme; to
the contrary, it concedes such disability. ITT Hartford's reason for
term nating appellant's benefits was a | ack of evidence that she

remai ned di sabl edin February of 1996. On that issue, the soci al

security litigationis singularly uninformative, because, al though
appel | ant continues to receive social security disability benefits, no
review of her eligibility has been undertaken since 1992.

The sanme is true of nearly all of the medical evidence
subm tted by appel | ant that tends to support her disability claim The
maj ority of docunents that she submttedtothe appellee andtothe
court date fromwel |l before the term nation of her benefits in 1996;
t hey range fromdocunentation of the initial determ nation of her
disability in 1990 to comments fromphysi ci ans prepared as | ate as
1994. The only favorabl e evidence arguably wthintherelevant tine
period consisted of a statenment of disability by her treating
physi ci an, Dr. Cal vo, in June of 1995, and further conments fromthe
sane physician in December of that year. Includedin the Decenber

comment s of Dr. Cal vo, however, was hi s own suggestion t hat appel | ant
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under go an | ME by an ort hopedi c or rehabilitation specialist chosen by
appellee. This would tend to bol ster the reasonabl eness of ITT
Hartford i n demandi ng such an exam nation. 1In |light of the other
evi dence, Dr. Cal vo's m xed conments fromJune and Decenber of 1995 are
si mply not enough to create a genui ne di spute as to t he reasonabl eness
of ITT Hartford' s term nation deci sion.

2. Appellee's Failureto Conduct a Vocati onal Assessnent
of Appel | ant

Appel l ant's next contention is that the appellee was
unreasonable in termnating her benefits w thout conducting a
"vocational assessnent” to determ ne what specific jobs she was, or
coul d becone, qualifiedto perform W agreewiththe district court
that such an assessnent was not necessary in this case.

The only case cited by the appellant to support such a

requi rement isQinn v. Blue Cross & Bl ue Shield, 161 F.3d 472 (7th

Cir. 1998). As the magistrate's report and reconmendati on correctly
noted, Quinn involved a termnation of benefits in the face of
conflicting nedical evidence and, inportantly, where the plan
adm ni strator "nmade no i nquiry, nor did any doctor's opinionstate
whet her there were any limtations in[the claimant's] ability to
work." 1d. at 476. The facts of this case are quite different.
First, appellee asserts that theinitial termnation of benefits was

based on the combi nation of (1) a |l ack of evidence of appellant's
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ongoi ng di sability and (2) her refusal or failureto undergo an | ME
requested by appellee (asit was entitled to request under the plan).
This al one woul d | i kel y justify the term nation of benefits, because we
declinetoread contractual | anguage such as that of this insurance
planto allowa beneficiary to avoidterm nation of benefits sinply by
st udi ousl y refusi ng to docunent her present condition.? Second, and
even nor e danagi ng t o appel | ant' s argunent, when she eventual ly did
submt herself to I ME s, both of the physicians who eval uated her
opi ned explicitly astothelimtations on her ability to work and
concl uded that a nodest weight limt onher lifting and (in the opinion
of the orthopedic specialist) the avoi dance of repetitive neck
novenents were the only conditions requiredto make her fit to perform

any nunmber of jobs.3® Granted, no physician or ot her person proceeded

2 Contrary tothe objectionsinappellant's brief, wedonot findit
"critical" that appellee failed to contact appellant's counsel to
request that she undergo an | ME. Appellant and I TT Hartford wer e not
litigatinginearly 1996 when t he request was made, and evenif (as
appel I ant insists) the insurance conpany was awar e t hat appel | ant was
represented by counsel in related matters, we do not think it
unreasonabl e, much | ess i nproper, for appellee to have contacted
appel l ant directly and not t hrough her attorney. |f appellant felt
t hat | egal representati on was necessary at that stage, she shoul d have
al erted her counsel to the appellee's request.

3 Nei ther are we persuaded by appel | ant' s argunent that the | ower court
erred by consideringinformationthat canetolight after theinitial
term nation decision. First, as stated above, the term nation could
i kely bejustifiedsolely onthe conbined basis of thelack of nedi cal
evi dence of continuing disability and appellant’'s refusal or failureto
rectify that | ack of evidence by submttingtoan|ME Second, given
t he fact that appel | ee agreed to reconsi der the terni nati on deci si on
t hrough i nternal appeal s and even an entire second round of claim
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t o specul ate or i nvestigate and report on actual particul ar positions
t hat woul d be appropriate for appellant tofill, but inlight of the
nmedi cal evi dence and t he concl usi ons of t he revi ewi ng physi ci ans such
a job-specific laundry list hardly seens necessary. Under these
circunstances, we are unwillingto require theinsurance conpany to do
nore than it didin this case -- evaluate the claimant's nedi cal
condi ti on and, based on that eval uati on, determ ne if she was ableto
performany j ob conparabl e i n conpensati on to her previ ous position.
The touchst one of our revi ew, as we have sai d, i s reasonabl eness, and
we find appellee's determnationinthis case entirely reasonabl e and
wel | supported by the record.
I11. Conclusion

For the reasons set forth above, we agree with the | ower
court's conclusion that the term nation of appellant's long-term
disability benefits, as amatter of | aw, did not violate ERI SA. W
therefore affirmthe entry of summary judgnent di sm ssing appellant's
action.

Affirned.

exam nation (the latter of which appel |l ant was not entitled to under
the pl an), we think that the court did not err in consideringall of
t he evi dence t hat had been presented to t he appel | ee before the parties
finally resigned thenselves to litigation.
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